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Another Warning to Foreign Corporations 
and to Their Creditors 


‘< . « 
T is a matter of common knowledge”, says 


the New Hampshire Supreme Court in a 
case reported in this number of Tue Corpor- 
ATION JOURNAL, page 134, “that most states 
require foreign corporations to register before 
doing business within their boundaries”. The 
Court imputes this knowledge to one who ac- 
cepted as collateral security a note which had 
been given to a corporation for machinery in- 
stalled in a foreign state. Failure of the cor- 
poration to secure a license in this foreign 
state prevented a recovery on the note, even 
by the one who held it as collateral. 
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Stock Dividends 


HE decision of the United States 

Supreme Court in Eisner v. 
Macomber (No. 318—October 
Term, 1919) that stock dividends 
are not subject to Federal income 
tax has greatly stimulated interest 
in the entire subject of stock divi- 
dends. It is not improbable that 
this interest will become sufficiently 
widespread to make Eisner v. 
‘Macomber a leading case in pres- 
ent day corporate finance and 
management. The decision, how- 
ever, goes to the taxability of stock 
dividends only, and that merely 
under the income tax law. Other 
questions, such as the validity of 
stock dividends and when they may 
properly be paid, must be answered 
by reference to state laws and such 
other legal precedents as may be 
available. This is clearly brought 
out by Mr. Justice Pitney. Note 
particularly the latter part of the 
following quotation from his opin- 
ion: “The essential and contro!ling 
fact is that the stockholder has 
received nothing out of the com- 
pany’s assets for his separate use 
and benefit; on the contrary, every 
dollar of his original investment, 
together with whatever accretions 
and accumulations have resulted 
from employment of his money and 
that of the other stockholders in the 
business of the company, still re- 
mains the property of the company, 
and subject to business risks which 
may result in wiping out the entire 


investment. Having regard to the 
very truth of the matter, to sub- 
stance and not to form, he has 
received nothing that answers the 
definition of income within the 
meaning of the Sixteenth Amend- 
ment. 

“Being concerned only with the 
true character and effect of such a 
dividend when lawfully made, we 
lay aside the question whether in a 
particular case a stock dividend may 
be authorized by the local law gov- 
erning the corporation, or whether 
the capitalization of profits may be 
the result of correct judgment and 
proper business policy on the part 
of its management, and due regard 
for the interests of the stock- 
holders. And we are considering 
the taxability of bona fide stock 
dividends only.” 

States in which the validity of 
stock dividends has been recognized, 
are, Connecticut, (Terry v. Eagle 
Lock Company, 47 Conn. 141; 
Stamford Trust Company v. Yale 
& Towne Manufacturing Company, 
83 Conn. 43), Illinois, (Farwell v. 
The Great Telegraph Company, 
165 Ill. 522), New Jersey (General 
Investment Company v. Bethle- 
hem Steel Corporation, 100 Atlantic 
347), Pennsylvania (Dock v. 
Schlichter Jute Cordage Company, 
167 Pa. State 370), Rhode Island 
(Parker v. Mason, 88 R. I. 427), 
Texas (Cole v. Adams 19 Tex. Civ. 
App. 507), Virginia (Gordons Ex.’s 
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v. Richmond F. & P. R. Co. 78 Va. 
501), Washington (Northern Bank 
and Trust Company v. Day, 83 
Wash. 296). 

In New York, in the case of 
Williams v. Western Union Tele- 
graph Company 93, N. Y. 162, the 
Court said: “No harm is done to any 
person, provided the dividend is not 
the mere inflation of the stock of the 
company with no corresponding 
values to answer to the stock dis- 
tributed. * * * So long as every 
dollar of stock issued by a corpora- 
tion is represented by a dollar of 
property, no harm can result to the 
individual or the public, from dis- 
tributing the stock to the stock- 
holders. 

A 500% stock dividend was in- 
volved in the case of Chester v. 
Buffalo, etc., Manufacturing Com- 
pany, 183 N. Y. 425. 

In Massachusetts, telegraph, tele- 
phone, gas, electric light, steam 
railroad, street railways, aqueduct 
and water companies are prohibited 
by statute from issuing stock divi- 
dends (Laws 1894, Page 374, Chap- 
ter 350). 

New Hampshire imposes a pen- 
alty for participation in the declar- 
ation of a stock dividend (Grafton 
County Electric Light and Power 
Company v. State, 77 N. H. 539). 

It has been held in Kentucky 
that if the charter of a corporation 
requires it to pay dividends in 
cash, it cannot compel its share- 
holders to accept a stock dividend. 
(Hardin County v. Louisville & 
R. N. Co. 92 Ky. 412, 17 S. W. 860.) 
What may constitute an improper 
declaration of a stock dividend is 
illustrated in Cockrill v. Abeles, 
86 Fed.502. Here it was held that 
the directors of a national bank, in 
placiftg a fictitious value on the 


assets to declare a stock dividend, 
would be liable for the par value. 

Fortunately for every Delaware 
corporation the “local law govern- 
ing the corporation” expressly pro- 
vides “dividends may be paid in 
cash or capital stock at par, or in 
the case of stock without par value, 
dividends may be paid at the price 
fixed by the Board of Directors” 
(Sec. 35, “General Corporation Law 
of Delaware’’). This makes Dela- 
ware an attractive state for the re- 
organization of a corporation in 
which it may be desired that stock 
dividends be declared. Attorneys 
confronted with problems of stock 
dividends are invited to consult the 
corporation departments in our 
various offices and to use their 
facilities in investigating the ad- 
vantages of Delaware or any other 
state in respect thereto. 


| ipeancpensal in the Federal Trade 

Commission has been greatly 
stimulated by the recent activity of 
this body—also by the fact that its 
orders are now being made the 
subject of review by the courts 

Many lawyers and corporation 
officials—finding it necessary to 
keep in touch with the various 
orders, rulings and complaints 
issued by the Commission and 
with Federal court decisions handed 
down in proceedings for the enforce- 
ment of its orders—have found our 
Federal Trade Commission Service 
invaluable. 
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Talks on Foreign Corporations 
Number 1: The Basis of Foreign (Corporation Law 


”? 


Ae corporation,” accord- 
ing to the Supreme Court of 
the United States, is “‘a corporation 
in a state other than the state of 
its creation” (Horn Silver Mining 
Company v. New York, 143 U. S. 
305). 

The various states have placed 
particular restrictions upon foreign 
corporations, in the way of licenses, 
taxation, reports, and the require- 
ment of the appointment of an agent 
in the state for the service of process. 

The fact that there are no similar 
restrictions in the case of individuals 
engaged in business, gives rise to 
the question whether or not this 
treatment of foreign corporations is 
not an unconstitutional discrim- 
ination. That individuals residents 
of foreign states whether engaged in 
business or not, may not be dis- 
criminated against has been re- 
cently unanimously decided by the 
United States Supreme Court in 
Travis v. The Yale & Towne 
Manufacturing Company. In this 
case, it was held that the New York 
State Income Tax with respect to 
non-residents was unconstitutional 
in that it did not permit the same 
exemptions to non-residents of the 
state as are allowed to residents 
of New York. The United States 
Constitution provides that “citi- 
zens of each state shall be en- 
titled to all privileges and immun- 
ities of the citizens of the several 
states.” It was early held by the 
Supreme Court, however, that cor- 
porations are not citizens within 


the meaning of the Federal Consti- 
tution, and not being citizens 
foreign corporations might be dis- 
criminated against, in that regu- 
lations could be placed upon them, 
which are not placed upon in-. 
dividuals or upon domestic corpo- 
rations. This conclusion was ar- 
rived at in 1868 in the case of 
Paul v.Virginia, 8 Wallace 168, and 
this case may be said to form the 
basis of foreign corporation law in 
the United States. 

The laws of Virginia provided 
that no foreign insurance corpora- 
tion should carry on business in 
Virginia without a license, and that 
to obtain the license, it must de- 
posit with the State Treasurer, 
bonds of a certain character and 
amount, varying according to the 
extent of the capital employed. 

No such deposit was required of 
domestic insurance companies. 
Subsequently the statute made it a 
criminal offense to act in the state 
as an agent of a foreign insurance 
company which had not obtained 
such a license. Samuel Paul, act- 
ing in Virginia for a New York 
insurance company, which had not 
obtained a license, was indicted, 
convicted and sentenced to pay a 
fine of $50.00. This judgment was 
affirmed by the Court of Appeals of 
the State and appeal was taken to 
the Supreme Court of the United 
States. It was there contended 
that the statute of Virginia was 
invalid by reason of its discrimina- 
ting provision between domestic 
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and foreign corporations. The 
Supreme Court held to the con- 
trary, however, on the ground 
that corporations are not citizens 
and that the state had the power 
to discriminate against foreign 
corporations. 

Upon authority which can be 
traced to this early decision in Paul 
v. Virginia, nearly every state of 
the Union has now enacted laws 
with reference to foreign corpora- 
tions requiring them to take out 
licenses in one form or another 
and making provision for their 
taxation and the appointment of an 
agent in the state upon whom ser- 
vice of process may be made that 
will be binding upon the corpora- 
tion. 

However, it was soon found that 
these foreign corporation laws could 
not constitutionally be enforced 
against all foreign corporations. 
It developed that the dividing 
line between corporations lawfully 
subject to such statutes and those 


exempt therefrom, turned upon 
whether the character of their 
business in the state constituted 
“interstate commerce” or “the do- 
ing of business” in such a manner as 
to localize the business and to make 
it’ an operation within the state, 
disassociated from mere soliciting 
of business or the shipping of goods 
directly from a foreign state to the 
particular state in question. Al- 
though the statement of this rule 
appears to be simple, its applica- 
tion to particular cases has proved 
very difficult and is constantly 
coming up for decision in the many 
state and federal courts of the 
United States. In our next talk, 
we expect to take up some of the 
leading cases shedding light upon 
what constitutes “interstate com- 
merce” and is free from state re- 
striction and what constitutes “‘do- 
ing business” so as to subject a 
foreign corporation to the necessity 
of compliance with foreign cor- 
poration laws. 


The Sherman Anti-Trust Law 


HE decision of the United States 

Supreme Court against the Gov- 
ernment and sustaining the United 
States Steel Corporation (United 
States of America v. United States 
Steel Corporation et al. No. 6 
October Term 1919), does not ap- 
pear to contain the enunciation of 
any new principles which may be 
said to constitute a new guide in the 
interpretation of the Sherman Anti- 
Trust Law. It rather constitutes 
an individual illustration of what 
the court will regard as an innocent 
combination. Justice McKenna 
states that a monopoly was not 


achieved and that persuasion of 
competitors—pool, association, 
trade meetings and ‘sociable form 
of dinners, might be violations of the 
law, but were transient in their pur- 
pose and effect, scattered through 
the years from 1901 to 1911, and 
were abandoned before the suit 
was brought. He further states: 
“there is no evidence that the 
abandonment was in prophecy of 
or in dread of suit; and the illegal 
practices have not been resumed 
nor is there any evidence of an in- 
tention to resume them, and cer- 
tainly no dangerous probability of 
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their resumption, the test for which 
Swift & Company v. United States, 
196 U. S. 396, is cited. It is our 
conclusion, therefore, as it was that 
of the judges below, that the prac- 
tices were abandoned from a con- 
viction of their futility, from an 
operation of forces that were ‘not 
understood or were underestimated. 
* * * What then can now be argued 
against the corporation? * * * Itis 
greater in size and productive power 
than any of its competitors, equal 
or nearly equal to them all, but its 
power over prices was not and is 
not commensure with its power to 
produce.” 

Another recent decision of the 
United States Supreme Court in- 
volving the anti-trust law is United 
States v. A. Schrader’s Son, Inc. 
The defendant in this case is charzed 
with requiring tire manufacturers 
and jobbers to whom it sells valves 
and valve parts and other accessories 
used in connection with pneumatic 
tires on automobiles and other 
vehicles, to execute uniform con- 
tracts concerning resales, and with 
refusing to sell to those who do not 
enter such contracts and adhere to 
the uniform prices fixed by it. It 
seemed to be the general opinion 
among lawyers and the business 
world that the case of United States 
v. Colgate Company, 250 U. S. 300, 
justified the manufacturer in estab- 
lishing such a policy. The Supreme 
Court, however, states that the 
lower court in dismissing the indict- 
ment against A. Schrader’s Son, 
Inc., misapprehended the meaning 
and effect of their opinion and judg- 
ment in United States v. Colgate 
Company. The Supreme Court 
now states:-“we had no intention 
to overrule or modify the doctrine 
of Dr. Miles Medical Company v. 
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Park & Sons Co. where the effort 
was .to destroy the dealers’ inde- 
pendent discretion through restrict- 
ive agreements. * * * It seems un- 
necessary to dwell upon the obvious 
difference between the situation pre- 
sented when the manufacturer 
merely indicates his wishes concern- 
ing prices and declines further deal- 
ings with all who fail to observe 
them, and one where he enters into 
agreements—whether express or im- 
plied from the course of dealing or 
other circumstances—with all cus- 
tomers throughout the different 
states which undertake to bind 
them to observe fixed re-sale prices. 
In the first, the manufacturer 
exercises his discretion concerning 
his customers and there is no con- 
tract or combination which imposes 
any limitation upon the purchaser. 
In the second, the parties are com- 
bined through agreements designed 
to take away dealers’ control of 
their own affairs and thereby de- 
stroy competition and restrain the 
free and natural flow of trade 
amongst the states.” 

Some of the cases involving the 
Sherman Anti-Trust Law still pend- 
ing are United States v. Reading 
Company and United States v. 
Lehigh Valley Railroad Company. 
These cases have been argued 
before the United States Supreme 
Court and decisions are awaited. 
Other important cases awaiting 
trial, argument or decision separ- 
ately involve the Eastman Kodak 
Company, American Can Company, 
The Southern Pacific Central Rail- 
way, the Quaker Oats Company, 
the Associated Bill Posters, Key- 
stone Watch Case Company, Amer- 
ican Sugar Refining Company, 
United Shoe Machinery Company, 
Chicago Mosaic and Tiling Com- 
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pany, New England Fish Exchange, 
iowaty & Sons, a member of the 
Chicago Butter and Egg Board, 
Nash Brothers, Aronite Company, 
Simpson and others, Sumatra Pur- 
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chasing Corporation, Klaxon Com- 
pany, Atlas Portland Cement Com- 
pany, Rockefeller and Mr. Charles 
S. Mellen and others with reference 
to the New Haven Railroad. 


California Blue Sky Law 


N attack on the constitution- 
ality of the “Corporate Securi- 
ties Act,” approved May 18, 1917, 
and amended May 2, 1919, is in- 
volved in the case Jose, Jr. et al. v. 
Utley, an action brought in San 
Diego County at the instance of 
M. Truax Company.. The com- 
plaint alleges that the plaintiffs as 
ex-service men of the military forces 
of the United States filéd certain 
notices of location on public lands, 
and in order to test for oil on these 
locations, incorporated in Arizona, 
pooled a million shares of the corpo- 
ration’s stock in the hands of a 
trustee who in turn offered the 
stock to the public for the purpose of 
paying expenses of the corporation 
as well as to provide funds for the 
development. of oil. Application 
for a broker’s permit to sell the 
stock was made to the commis- 
sioner, but before action was had 
thereon, the stock was advertised 
in several newspapers. The com- 
missioner subsequently refused to 
permit the sale of the stock and 
ordered H. S. Utley, District At- 
torney of San Diego County, to 
criminally prosecute M. Truax and 
the San Diego newspapers for pub- 
ishing the advertisements above 
mentioned. Action was brought to 
enjoin this prosecution. 
Demurrer to the complaint, how- 
ever, js sustained by the trial court, 


which holds that the Securities Act 
is a valid exercise of the police power 
of California, and further says: 
“There are a great many things in 
this complaint that really have no 
bearing upon the question as I 
take it; for instance, the arbitrary 
manner in which the present com- 
missioner of corporations admin- 
istersthelaw. The recitation in the 
complaint of the difficulties that the 
parties had in securing a com- 
plete hearing before this com- 
mission; that does not go to the 


. constitutionality of the law, of 


course, it goes to the question per- 
haps how one in that position may, 
if he is so disposed make more or 
less trouble for an applicant, fixing 
the price, apparently at one sum to 
one applicant, and so on, fixing it at 
another sum, and still increasing it 
a third time, and the reference made 
to the commissioner that he was not 
acting in good faith with these 
parties, that he was endeavoring to 
secure evidence on which to base 
a criminal prosecution of the parties 
involved here. The court is not called 
on to pass upon that, and knows 
nothing about it, and the fact of the 
incompetency of the commissioner 
in the office would not in my opinion 
and should not be considered as 
determining the question as to 
whether the law is constitutional 
or whether if the proper officer held 
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the office it might be 
administered.” (Jose etal. v. Dis- 
trict Attorney, Superior Court, 
County of San Diego—not yet 
officially reported.) 


properly 


Federal Stamp Taxes 


Important Rulings With Relation to 
Capital Stock. 


CCORDING to a telegram 

from the Bureau of Internal 
Revenue there is a stamp tax 
on the issue of scrip certificates for 
fractional shares based on the par 
value of each certificate (See Para- 
graph 3993, The Corporation Trust 
Company’s Federal War Tax Ser- 
vice, 1920). 
' The United States Circuit Court 
Court of Appeals for the second 
circuit has recently affirmed the 
judgment of the United States Dis- 
trict Court for the Southern Dis- 
trict of New York in Edwards v. 
Wabash Railway Company, hold- 
ing that preferred stock of one class 
and common stock, issued on right 
of exchange and conversion by 
holders of preferred stock, is not an 
“original issue,”’ and is therefore not 
taxable as such. (See Paragraph 
3994, The Corporation Trust Com- 
pany’s War Tax Service, 1920). 

In a letter to The Corporation 
Trust Company the Commissioner 
of Internal Revenue states that 
where a company gives up its arti- 
cles of incorporation in one state 
and is incorporated in another 
state, the following stamp taxes will 
be due: 


Original issue tax on stock issued by the 
new corporation; 

Transfer tax on the transfer of stock from 
the assets of the old corporation to the 
new corporation; 

Stamp tax on the value of real propert 
to be affixed on the conveyance of tot 


129 


property from the old corporation to 
the new corporation; 

If the new stock is issued to the old cor- 
poration the transfer of stock to the 
stockholders is subject to stamp. tax; 

If the new stock is issued to the stock- 
holders of the old corporation the trans- 
fer of the right to receive that stock 
from the old corporation is subject to 
transfer stamp tax additional to orig- 
inai issue stamp tax; 

If the old stock is surrendered to the old 
corporation for extinguishment no 
transfer stamp tax accrues; 

If the old stock is surrendered to the new 
corporation and constitutes it a cor- 
porate stockholder that surrender is 
taxable. 


States Having Blue Sky Laws 
NUMBER of states have re- 
cently been added to those 

having laws regulating sales of se- 

curities, more commonly known as 

“Blue Sky Laws”. 

These laws differ widely in vari- 
ous respects in the several states 
generally requiring that offerings of 
securities other than government 
or municipal issues be approved by 
certain officials before they are 
offered or sold to the public. Some 
states, however, have laws which 
regulate the sale of a very limited 
class of securities. The latter are 
not strictly “Blue Sky Laws,” but 
states having them are included in 
the following list: 

Alabama, Arizona, Arkansas, Cal- 
ifornia, Connecticut, Florida, Geor- 
gia, Idaho, Illinois, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, 
Maine, Massachusetts, Michigan, 
Minnesota, Mississippi, Missouri, 
Montana, Nebraska, New Hamp- 
shire, New York, North Carolina, 
North Dakota, Ohio, Ohlahoma, 
Oregon, Rhode Island, South Caro- 
lina, South Dakota, Tennessee, 
Texas, Utah, Vermont, Virginia, 
West Virginia, Wisconsin and Wy- 
oming. 





California 


A foreign corporation which 
has failed to designate some 
person in the state upon 
whom process. may be 
served shall not maintain 
or defend any action in the 
state until the provisions of 
the act have been complied 
with. Keystone Driller Co. 
v. Superior Court of City 
and County of San Francisco 
72 P. 398, 138 Cal. 738. 


Illinois 


A contract made in this 
state by a_ corporation, 
without having complied 
with the laws of this state 
as to foreign corporations 
doing business in this state 
cannot be sued on in this 
state, even after the making 
of such contract and before 
the institution of suit 
thereon or with respect 
thereto such corporation 
has complied with such 
laws. Erie & Michigan Ry. 
& Nav. Cao. v. Central Ry. 
Equipment Co., 152 1. App. 
278. 


A foreign corporation which 
has not complied with the 
requirements of the statute 
which would entitle it to 
transact business in this 
state, cannot maintain any 
suit or action, either legal 
or equitable, in any of the 
courts of this state upon 
any demand, whether aris- 
ing out of contract or tort. 
Central Mfg. Ca. v. Briggs, 
106 Jil. App. 417. 


New York 


A foreign corporation, 
at an office in New 
York maintained by its 
stockholders and directors, 
made a contract for the 
sale of real property in an- 
other state. The contract 
provided that the deed 


should be delivered at the 
New York office and that 
instalments of the pur- 
chase price should be paid 
there during a period of 
nearly four years. The 
Supreme Court, Appellate 
Term, First Department, 
held the corporation to be 
“doing business’ in the 
state and denied its aid in 
enforcing the contract, since 
the corporation had not 
first obtained a certificate 
of authority to do business. 
The court said in part, 
“It is not necessary that a 
foreign corporation main- 
tain an office in this state 
in order to transact business 
here and to come within the 
prohibition of the statute."’ 
ate Heights Const. 
Co. v. Gippert, et al., 155, 
N.Y.S. 363. See Tut Cor- 
PORATION JouRNAL, No. 53, 
Pace 78. 


A Delaware corporation, 
not qualified to do business 
in New York, alleged that it 
sold for the account of the 
defendants 200 bales of 
January cotton for future 
delivery, but thedefendants 
refused to deliver the same, 
whereupon the plaintiff 
bought in the cotton at the 
market, and lost a large 
sum of money. Its suit to 
recover the loss is dismissed 
because of its failure to 
secure authority to do 
business in New York as a 
foreign corporation. The 
trial court holds that the 
statutory penalty applies, 
although the order was 
executed in an exchange in 
which both parties were 
members. Justice Giegerich 
says: “The statute lays 
down a broad and explicit 
rule and says nothing of 
any exceptions to that rule: 
“No foreign stock corpora - 
tion doing business in this 


state shall maintain any 
action in this state upon 
any contract made by it in 
this state, unless prior to 
the making of such contract 
it shall have procured such 
certificate.” Nota word is 
said about the manner of 
performance of the prohib- 
ited contract. It is the 
making of the contract be- 
fore the procurement of the 
certificate that the statute 
is directed against. The 
performance of the contract 
through the aid of a domes- 
tic corporation does not 
help, either within the 
language of the statute or 
within its spirit." National 
Coton & Grain Co. ». 
Middleton. 179 N. Y. Supp. 
312. See Tue CorporaTION 
Journat, No, 95, Pace 114. 


Wisconsin 


An Illinois corporation, 
without procuring a 
license to transact busi- 
ness in Wisconsin, entered 
into a contract with the 
defendant whereby it 
agreed to sell him certain 
trees and shrubs and to 
plant them on his premises 
in Milwaukee, according 
to plans and directions of 
his landscape architect. 
The trees as shipped were 
unsatisfactory and the pur- 
chaser refused to pay for 
them and set up as his 
defense to the action the 
failure of plaintiff to com- 
ply with the requirements 
of the statutes as to pro- 
curing authority to transact 
business in the State. The 
Supreme Court of Wiscon- 
sin sustained the defend- 
ant’s contention and held 
the contract void. Phoenix 
Nursery Co. v. Trostel, 164 
N. W. 995. See Tue Cor- 
PORATION JouRNAL, No. 74, 
Pace 116. 


HE courts are constantly deny- 
ing unqualified foreign corpor- 
ations their protection. The 
cases above—several of them re- 
printed from The Corporation 
Journal—are typical. They 
clearly show the danger of 


doing business before pr 


proper 


authority has been obtained. 





The serious predicament of the 
foreign corporation which is doing business 
' without proper authority 


its contracts, refused the 

protection of the courts, 
at the mercy of every dis- 
honest schemer—this is the 
serious predicament of the 
foreign corporation which is 
doing business without prop- 
er authority. 

A corporation is “‘foreign’’ 
in every state except the one 
in which it is incorporated. 
Each state has the power to 
prevent foreign corporations 
from doing business within 
its borders. If it permits them 
to do business, it is upon such 
terms and conditions as the 
state sees fit to impose. 

The penalties incurred for 
failure to comply with these 
requirements are generally 
very severe. One form of 
penalty is a fine ranging from 
$1,000 to $10,000. 

The gravest danger, how- 
ever, lies in the refusal of the 
courts to lend their protection 
to an unlicensed foreign cor- 
poration. Contracts cannot 
be enforced. When unscrupu- 


Fis caer, to enforce 
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lous persons take advantage 


of this, there is no redress. 
* + ¢ 


WE have assisted counsel 
to obtain licenses for, and now 
represent, many of the.coun- 
try’s largest corporations— 
not a few of them conducting 
business in every state. 

Our experience enables us 
to give much valuable assis- 
tance to counsel in the prepa- 
ration and filing of necessary 
papers, and in the handling of 
other details incident to full 
compliancewiththelaw. The 
service includes advance noti- 
fication—to the attorney—of 
all state reports which must 
be filed, and of all state taxes 
which must be paid, after the 
corporation is authorized to 
transact business. 

Information regarding the 
statutory requirements of 
any state, the penalties for 
non-compliance and the cost 
of procuring license may be 
obtained by corporations, 
through their counsel, from 
any of our offices. 


THE CORPORATION TRUST COMPANY 
AND AFFILIATED COMPANIES 
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Domestic Corporations 


California. 
Corporation Legally Formed Without 
Issuance of Stock. 

The mere fact that certificates of 
stock were not issued does not 
detract from the conclusion that a 
corporation is regularly and legally 
formed. Incorporators automati- 
cally became stockholders and were 
entitled to have issued to them the 
certificates for the number of shares 
which they had subscribed for. 
J. W. Williams Co. v. Leong Sue 
Ah Quin, 186 Pac. 401. 


Delaware. 
Power of Corporate Receiver 

A receiver of a Delaware corpo- 
ration should not bring action 
against its directors to impound 
assets alleged to have been fraud- 
ulently obtained from the corpo- 
ration by the directors without 
authority from the Court by which 
he was appointed. The statutory 
liability of a stockholder for unpaid 
par value of his shares to pay the 
creditors of the company, when the 
assets of the company are insuffi- 
cient is conditional in its character. 
There must be a preliminary de- 
termination by the Court, that 
there is such a deficiency and the 
amount thereof before particular 
authority to make an assessment is 
given by the Court to the receiver. 
Kahall v. Lofland, 108. Atl. 752. 


Illinois 
Valuation of or Transferred for 


“Property may be taken in pay- 
ment for stock but it must be done 
by a valid contract of bargain and 


sale. Payment with property for 
capitakstock is no payment except 


to the extent of the true value 
of the property, and if property is 
taken at an overvaluation the 
stockholders are liable to make up 
the deficiency.” Applying this 
rule, the Supreme Court of Illinois 
holds that a coal] business in a small 
town operated for about two years 
without marked success, did not 
constitute property the equivalent 
of $25,000 in cash and was therefore 
overvalued, the stockholders being 
personally liable for the difference 
between $25,000 and the actual 
value of the property. William E. 
Dee Co. v. Proviso Coal Co., 125 
N. E. 24. 


Massachusetts. 
Dividends in Property. 

A dividend “‘is that portion of 
the profits which a corporation sets 
apart for distribution among its 
shareholders. While usually in 
cash, it is, not necessarily so, but 
may be issued in the form of stock 
or notes.” Wilder v. Trefry, 125 
N. E. 689. 


Nebraska. 
Effect of Changing Corporate Name 

A corporation, which has changed 
its name, may recover on any con- 
tract under the new name that it 
could have recovered on under the 
old name. W.'T. Rawleigh Medical 
Co. v. Bunning, 176 N. W. 85. 


New York. 
Subscription Conditioned upon Personnel of 
Others Interested. 

One purchasing stock of a corpor- 
ation to ‘be formed, on condition 
that certain persons should not be 
interested in the corporation could 
rescind the contract and recover the 
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money, where one of such persons 
became interested in the affairs of 
the corporation and was elected a 
director within a week of its forma- 
tion, although the promoters had 
no knowledge that such person was 
interested or would become inter- 
ested in the corporation. Lauer v. 
Raymond, 180 N. Y. Supp. 31. 
Ohio. 
Board of Directors May Not Postpone 
Stockholders’ Annual Meeting 

The regulations of the Bertrain 
Coal Mining Company, an Ohio 
corporation, adopted by the stock- 
holders, designated the first Mon- 
day in October of each year, at 
2 o’clock, as the time, and its office 
at Smithfield, Ohio, as the place, for 
the annual meeting of the stock- 
holders and authorized special meet- 
ings to be held upon the call of the 
board of directors, or by the stock- 


holders. On September 27, 1918, the 
board of directors adopted a resolu- 
tion attempting to postpone the 
annual meeting to October 28, 1918, 
and notified the stockholders there- 


of. Nevertheless holders of a 
majority of the stock, constituting 
a quorum, met at the time and 
place provided in the regulations 
and their election of directors is 
sustained by the Ohio Supreme 
Court. The Court in part says: 
“The directors of a corporation 
may adopt by-laws for their govern- 
ment, but they must be consis- 
tent with the regulations of the 
corporation. They have no power 
to amend those regulations. It 
follows that the resolution of the 
board of directors, whereby it was 
attempted to postpone the date of 
the annual meeting, which was 
definitely fixed in the regulations 
adopted by the stockholders, and 
which conferred no authority upon 
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the directors relative thereto, was 
wholly invalid, and the stockholders 
were therefore justified in dis- 
regarding it.” State v. Kreutzer, 
126 N. E. 54. 
Notice of Annual Meeting. 

Regulations provided the time 
and place for the annual meeting of 
stockholders. They further pro- 
vided that a written or printed 
notice of every regular or special 
meeting of the stockholders, stat- 
ing the time and place thereof, and 
in case of special meetings, the 
object thereof, was to be given to 
the stockholders by mailing the 
same to the last known address ten 
says before such meeting, ‘‘Pro- 
vided, however, no failure or irreg- 
ularity of notice of any meetings 
shal] invalidate the same or any 
proceeding thereat.” In view of 
this latter provision the Supreme 
Court of Ohio holds that the re- 
quirement as to notice was not 
mandatory, and where there is no 
claim or suggestion of fraud or 
deception, an election of directors, 
at a meeting held without notice 
will not be held invalid. State v. 
Kreutzer, 126 N. E. 54. 


Utah. . 

Acts of Corporation After Forfeiture of 
Charter for Failure to Pay Taxes are 
Absolutely Void. 

The proclamation of the Gover- 
nor of Utah forfeiting the charter 
of the Utah Lake, Land, Water & 
Power Company in 1915 was notice 
to all of the world that thereafter, 
unless reinstated within the time 
by law provided, that corporation 
had no right and no power to engage 
in any business whatever except 
such as would be necessary for the 
purpose of winding up its affairs. 
Acts of its officers in purchasing 
stock of another corporation, were 
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absolutely void, and could not be 
ratified. “The civilly dead cor- 
poration could not ratify those 
things that it had no authority and 
no power to do. It was neither a 
de jure nor a de facto corporation 
after the forfeiture of its charter.” 
Houston v. Utah Lake, Land, Water 
& Power Co., 187 Pac. 174. 


West Virginia. 
Shares Without Par Value. 


The Legislature has recently 
passed an act permitting the organ- 
ization of corporations having 
shares without par value. The 
act authorizes a corporation to pro- 
vide for such shares either in its 
certificate of incorporation or in a 
certificate of reorganization. Such 
shares*may be issued by the corpo- 
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ration from time to time for such 
consideration as may be fixed by the 
board of directors of the corporation 
pursuant to authority conferred in 
its charter or if the charter shall 
not so provide, then by vote of the 
holders of two-thirds of each class 
of stock, then outstanding and en- 
titled to vote, given at a meeting 
called for the purpose. 

For the purpose of fixing the 
license tax, such shares are held to 
have a par value of $25.00 unless a 
greater consideration is originally 
paid to the corporation for them. 
In the latter case, the amount of the 
consideration is held to be the par 
value. The same rule applies with 
respect to the fixing of the license 
tax to be paid by foreign corpora- 
tions. This act became effective 
March 11, 1920 (House Bill No. 5). 


Foreign Corporations 


Kentucky. 


Advisability of Serving Process on 
Authorized Agent. 


Defective service of process would 
have been easily avoided, according 
to the Court of Appeals, had no 
attempt been made to reach a for- 
eign corporation by service on one in 
charge of its works. Service should 
have been made upon the author- 
ized agent provided for in Section 
571 of the Kentucky statutes. The 
court says: “One purpose in the 
adoption of this section was to 

revent the uncertainty and con- 
fesion j in the service of process that 
is exemplified in this case, and the 
safe practice in suits against corpo- 
rations where a chief officer cannot 
certainly be found in the county 
where the action is pending is to 
have the process served on the 


authorized service agent provided 
for in the statute.” Morris v. 
Cumberland Producing & Refining 
Co., 218 S. W. 302. 


New Hampshire. 
Non-enforceability of Note Given io 
Unqualified Foreign Corporation. 

The Night Commander Lighting 
Company is a Michigan corporation. 
It sold a lighting plant which it 
installed in the town.of Bow, New 
Hampshire, and accepted a note in 
payment. It deposited this note as 
collateral with one with whom it 
had regularly secured loans. The 
corporation had not complied with 
the foreign corporation laws of New 
Hampshire and was therefore not 
entitled itself to recover on the 
note. The holder of the note as 
collateral, however, brought suit, 
but the Supreme Court of New 
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Hampshire holds that the plaintiff 
knew that the company wasa Mich- 
igan corporation and “notwith- 
standing he testified that he under- 
stood the lighting plant was de- 
livered to the defendants in Michi- 
gan, it can be found that he knew it 
was delivered to them in this state. 
It is a matter of common knowledge 
that most states require foreign cor- 
porations to register before doing 
business within their boundaries. It 
cannot be said therefore that the 
ordinary man in the plaintiffs 
situation would not have done more 
than he did to ascertain whether the 
company could enforce the note in 
the courts of this state before ac- 
cepting it as collateral, if he were 
making the loan on the defendant’s 
credit.” Exceptions to the charge 
of the trial court and refusal to 
charge as requested by the defend- 
ant are sustained. Enssign v. 
Chrishansen & a. (New Hampshire 
Supreme Court—not yet officially 
reported). 


Missouri. 
One Thousand Dollar Fine for Failure to 
Qualify Sustained. 

Some time ago the State of Mis- 
souri brought suit against the Howe 
Scale Company, an Illinois corpo- 
ration,to recover a fine of “not less 
than $1,000, as provided by section 
1026, Revised Statutes of Misscuri 
1899,”’ now section 3040, because of 
its alleged failure to comply with 
the requirements of section 1025 of 
an act approved March 24, 1903, 
now section 3039, Revised Statutes, 
1909, which requires foreign corpo- 
rations doing business in Missouri to 
file in the office of the Secretary of 
State, a copy of its charter and other 
documents. In due course a fine of 
$1,000 was assessed against the 
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defendant. On appeal this judg- 
ment was affirmed (253 Mo. 63, 161 
S. W. 798; 182 Mo. App. 658, 166 
S. W. 328). The case comes up 
again before the St. Louis Court of 
Appeals and the fine is again af- 
firmed, with the further holding that 
no interest can be added, as a judg- 
ment assessing a fine does not bear 
interest. “The fine assessed in this 
case against the defendant was not 
for the purpose of compensation to 
the State, based on any evidence of 
loss or damage to it, nor on any 
evidence of loss or damage to it, nor 
for the purpose of the return to it of 
something that had ever theretofore 
belonged to it, but the sole purpose 
was that of punishment.” State v. 


Howe Scale Co., 218'S. W. 359. 


“1s ACH State of the Union has its 
distinctive laws regarding the 
admission to the State of corpora- 
tions organized in other States or 
countries, and their subsequent 
operations. This has resulted in a 
wide divergence in the legal pre- 
requisites for and conditions per- 
taining to the doing of business by a 
corporation in States other than in 
the one of its creation, which has 
often seriously hampered and re- 
stricted the conduct of business. 
The penalties imposed for technical 
failure to comply with such pre- 
requisites and other legal conditions 
are, in many instances drastic and 
severe. The actual money lost by 
corporations due to alleged unwitting 
violations of the laws of different 
states is undoubtedly very large.” 
—From letter of March 15, 1915, by 
Commissioner of Corporations to the 
President of the United States. 












Arkansas. 


Taxation of Shares Held by Corporations 
in Other Corporations Upheld. 

The United States Supreme Court 
sustains the State of Arkansas in 
taxing a corporation on its capital 
stock without omitting from the 
valuation thereof, stock in two other 
corporations of the state, each of 
which also paid full taxes. The 
corporation defended on the ground 
that individuals are not taxed for 
such tax and that the taxation was 
double. But the court says: “That 
is a matter of State law alone. 
The Fourteenth Amendment no 
more forbids double taxation than 
it does doubling the amount of a 
tax, short of confiscation or pro- 
ceedings unconstitutional on other 
grounds. We are of opinion that 
it also is within the power of a state, 
so far as the Constitution of the 
United States is concerned, to tax 
is Own corporations in respect of 
the stock held by them in other 
domestic corporations, although un- 
incorporated stockholders are ex- 
empt. A state may have a policy 
in taxation. Quong Wing v. Kirk- 
endall, 223 U. S. 59, 63. If the 
State of Arkansas wished to dis- 
courage but not to forbid the hold- 
ing of stock in one corporation by 
another and sought to attain the 
result by this tax; or if it simply 
saw fit to make corporations pay 
for the privilege there would be 
nothing in the Constitution to 
hinder. A discrimination between 
corporations and individuals with 
regard to a tax like this cannot be 
pronounced arbitrary although we 
‘may not know the precise ground of 
policy that led the State to insert 
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‘Taxation 





the distinction in the law.” 
Smith Lumber Co. v. 
(U. S. Supreme Court No. 394— 
October Term 1919). 

California. 
Franchise Tax Does Not Apply to Foreign 


Fort 
Arkansas 


Corporations With Respect to 
Interstate Commerce. 

The Alaska Pacific Steamship 
Company, a Maine corporation, 
when it was running ships between 
San Francisco and Los Angeles, 
duly qualified as a foreign corpora- 
tion by filing Articles of Incorpora- 
tion with the Secretary of State 
and designating a person for the 
service of process. Subsequently 
the corporation discontinued its 
purely intrastate business and con- 
fined its operations to running 
steamships between San Francisco 
and ports in the states of Washing- 
ton and Oregon. The latter opera- 
tions being entirely interstate, the 
corporation is not liable to franchise 
tax. The right to do business in the 
state secured by its former quali- 
fication does not constitute a fran- 
chise or property right object to 
taxation. 

The Supreme Court of California 
says: “A corporation of another 
state derives its power to do busi- 
ness from its articles of incorpora- 
tion and the laws of the state under 
which it was organized. By coming 
into this state and filing its articles 
here and otherwise complying with 
our laws regarding foreign cor- 
porations it obtains no grant of 
power or franchise of any character 
from this state. Its powers are 
those only which it possesses by 
virtue of the laws of the state in 
which it was created. It is per- 
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“TN 1918 the members of a well-known part- 

nership paid nearly $1,125,000 more taxes 

than they would have paid had their business 
been organized as a corporation.” 


—From letter by Secretary of the Treasury 
Houston to the Ways and Means Com- 


mittee of the House 
March, 1920. 


mitted to do business and exercise 
its corporate franchises and powers 
.in this state by comity only. * * * 
The state does not thereby grant to 
the foreign corporation any power to 
do business as a corporation within 
this state. It merely forbids the 
exercise in this state of a small part 
of the corporate powers it already 
possesses, except on the specified 
conditions.” People of the State of 
California v. Alaska Pacific Steam- 
ship Co., 59, Calif. Dec. 173. 


Pennsylvania. 
“Tax Free” Contracts. 


A lease of a street railway made 
prior to enactment of the Federal 
income and excess profits tax laws, 
contained a covenant by which the 
lessee agreed to “pay all taxes, 


of Representatives, 


charges and assessments now or 
hereafter lawfully imposed upon 
(lessor) or for which (lessor) would 
otherwise in any wise be liable or 
chargeable on account of its earn- 
ings or profits.” This covenant is 
sufficient to require the lessee to 
pay both the Federal income and 
the excess profits tax imposed upon 
the lessor. Philadelphia City Pass. 
Ry. Co. v. Philadelphia Rapid 
Transit Co., 107 Atl. 329. On the 
other hand the same court holds 
that a covenant to pay “all taxes 
assessed on the said real estate, 
franchises, stock,. dividends, earn- 
ings and license fees on each car” 
does not include liability to pay 
Federal income and excess profits 
taxes assessed against the lessor. 
Cont. Pass. Ry. Co. v. Philadelphia 
Rapid Transit Co., 107 Atl. 390. 
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Some Important State Reports 
for April and May 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
to be filed. The State Report and Tax Service maintained by the 
Corporation Trust Company System sends timely notice to attorneys 
for subscribing corporations of reports and tax matters requiring attention 


from time to time, furnishing information regarding forms, practice and 
rulings. 


AtasamMa—Annual Income Tax due between January Ist and June Ist— 
Domestic and Foreign Corporations. 


Arxansas—Franchise Tax Report due on or before June 1st—Domestic 
and Foreign Corporations. 


CoLorapo—Report to State Auditor due on or before June Ist—Domestic 
and Foreign Corporations. 

Annual License Tax due on or before May 1st—Domestic and Foreign 
Corporations. 

Detaware—Annual Franchise Tax due between third Tuesday in March 
and July 1st—Domestic Corporations. 

Dominion oF Canapa—Annual Summary due between April Ist and 
June 1st—Domestic companies having capital stock. 

Annual Incqgme Tax Return due between January Ist and April 30th— 
Domestic and Foreign Corporations. 

Matne—Annual Tax Return due on or before June 1st—Domestic Corpo- 
rations. 

Massacuusetts—Excise Tax Return due between April Ist and April 10th 
—Domestic Corporations and certain Foreign Corporations. The 
Commissioner of Corporations has granted an extension of time to 
May 15th for this year without incurring penalty. 

Montana—Annual report due in April or May—Foreign Corporations. 

New Jersey—Annual Tax Return due on or before first Tuesday of May— 
Domestic Corporations. 

Norta Caroitina—Capital Stock report to determine amount of franchise 
tax due between May Ist and July 1st—Domestic Corporations. 

Oxn1o—Annual Report during May—Domestic Corporations. 

Quesec—Sworn statement for Treasury Department due on or before 
May 1ist—Domestic and Foreign Corporations. 


Texas—Annual License Tax due on or before May 1st—Domestic and 
Foreign Corporations. 


Vermont—List of Stockholders due on or before April 5th—Domestic and 
Foreign Corporations. 


West Vircinta—Annual Report due in April—Foreign Corporations. 
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Publications. 


The following publications may be obtained without charge from the nearest 
office of The Corporation Trust Company System: 


War Revenue Act, 1918, is the title of our pamphlet, which contains a complete 
copy of the text of the new Federal tax law, approved by the President 
February 24, 1919. 

Issuance; Transfer and Registration of Corporate Stock is the title of a pamphlet 
printed to supply the demand for information on these subjects. 


Business Corporations Under the Laws of Delaware is the title of a pamphlet 
containing the advantages of the law, statutory requirements and forms 
including a description of shares without par value. The General Cor- 
poration Laws are published in a separate booklet. 


The General Corporation Act of New Jersey as published by the Department of 
State may be secured at any of our offices. 


Illinois General Corporation Act and Securities Law. 


Business Corporations Under the Laws of Maine is the title of a pamphlet which 
contains a description of advantages of incorporation under Maine laws, 
features of shares without par value, statutory requirements and forms. 
The text of the statutes relating to business corporations is also available 
in a separate pamphlet 


New York Non-Par Value Law, a reprint of Corporation Journal No. 35, con- 
tains a copy of The New York non-par value law and a copy of the certificate 
of incorporation of the Wisconsin Edison Company, the first large company 
incorporated thereunder, 


Extracts from the Statutes of the Various States Relating to the Admission of 
Foreign Business Corporations may be had by counset who are interested 
in the qualification of a particular corporation in a state or group of states. 
Kindly advise which state you are interested in. These printed statements 
show the documents to be filed, fees and taxes to be paid and the statutory 
penalties for failure to comply in the states under consideration. 


Transfer Requirements is the title of a card containing a list of the requirements 
to be observed in transferring various classes of stock in New York. 


Illinois Transfer Requirements contains a list of requirements to be observed 


in Illinois. ; 
The Corporation Journal 


The object of The Corporation Journal index is issued from time to time. The 
is to furnish to corporation attorneys, Corporation Journal is issued monthly 
and others interested, a brief account of except in July and August, and it is sent 
current happenings, recent court decisions, without charge to those requesting that 
new laws, etc. Lengthy discussion is their names be placed upon the mailing 
avoided, the purpose being to make the list 
publication a memorandum for the busy A substantial ring binder will be 
attorney upon which he may rely for furnished upon receipt of $2.00. Copies 
accuracy and to which he may con-_ of The Corporation Journal sent to users 
veniently refer. Cross references are of this binder "are punched for ready 
made to preceding pages and acumulative _ insertion. 
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Statutory Agents 


How attorneys have found a way to safeguard their corporation 
clients against the dangers of inefficient representation. 


Not long ago, the practice of appointing district sales man- 
agers to serve also as statutory agents was very common. 
But in recent years, when the tendency of the various state 
legislatures to increase the responsibilities of the agent has 
been very marked, corporations have been forced to seek 
a better method of protecting their right to do business. 
Thus the old plan has fallen into disfavor. 


True, an arrangement of this kind may still prove satisfactory 
for long periods. Suddenly, however, there comes a day of 
reckoning. Through apathy or inexperience, the agent fails 
to give notice of changed requirements affecting the validity 
of the license to do business. Or perhaps, through pressure 
of other business, he neglects to forward promptly papers 
served upon him as the statutory agent. In either event, 
the corporation suffers. 


TTORNEYS are naturally anxious to guard their corpo- 
ration clients against occurrences of this kind. As the 
wisdom of appointing a properly qualified agent has become 
more and more apparent, they have turned in ever-increasing 
numbers to the protection afforded by The Corporation 
Trust Company System. 


Today, by furnishing the statutory office, a capable agent 
and whatever additional representation may be required, this 
organization is assisting counsel to safeguard the interests of 
the foremost nationally known corporations. it notifies the 
attorney of all state reports which must be filed and of all 
taxes which must be paid to keep the license valid. It 
forwards to him all reports and tax blanks and process or 
other documents served upon the local agent, giving tele- 
graphic advice whenever necessary. 


Attorneys may obtain more detailed information by address- 
ing our nearest office. 


Tue CorporaTION Trust CoMPANY 
AND AFFILIATED COMPANIES 
New York - Jersey City - Boston - Chicago - Pittsburgh 
Philadelphia - Washington - Portland, Me. - St. Louis 
Albany - Wilmington - Los Angeles 





